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“The home is the center of life. It is a refuge from the grind of work, the 
pressure of school, and the menace of the streets. We say that at home, 
we can “be ourselves.” Everywhere else, we are someone else. At home, 
we remove our masks. 

The home is the wellspring of personhood. It is where our identity takes 
root and blossoms, where as children, we imagine, play, and question, 
and as adolescents, we retreat and try. As we grow older, we hope to 
settle into a place to raise a family or pursue work. When we try to 
understand ourselves, we often begin by considering the kind of home in 
which we were raised.” 

Matthew Desmond, Evicted
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But, before we get started…
some numbers:

24,000: approximate number of Texans whose cases are 
accepted/closed per year by Texas RioGrande Legal 
Aid 

68: number of counties served by Texas RioGrande Legal 
Aid (TRLA)—roughly one-third of Texas

150: number of attorneys at TRLA to serve 68 counties and 
areas of law that includes community economic 
development, federal taxation, colonias and real estate, 
civil rights, environmental justice, low-wage workers, 
displaced workers, workers compensation, public 
benefits, disaster assistance, federally subsidized 
housing, mortgage foreclosure, bankruptcy, wills and 
estates, torts and general civil litigation, border issues, 
immigration, human trafficking, international child 
abduction, elder law, children’s rights, and foster 
youth

15 Housing attorneys at TRLA 3



Texas Civil Cases
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Source:  Annual Statistical Report for the Texas Judiciary, Fiscal Year 2019,

Office of Court Administration



Justice Court
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Justice Court
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Of 259,767 landlord/tenant 
cases disposed in FY 2019, 
8,163 cases were appealed.



Effect of Evictions
Have domino effect, shapes lives:
• Job loss
• Disruption of children in school, education
• Belongings, heirlooms lost
• Other landlords won’t rent to you
• Families pushed to substandard housing in undesirable 

parts of the city
• Homelessness, pressure on family and friends
• Higher crime in areas in year following increased 

eviction rates
• Evicted: Poverty and Profit in the American City, Matthew 

Desmond (study on causes, dynamics, and consequences of eviction)
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The Texas Supreme Court’s 15th 
emergency order on evictions: 

“…Beginning  May  19,  2020,  eviction  proceedings  may  resume  and  
deadlines  are  no  longer tolled,  and  beginning  May  26,  2020,  warnings  
may  be  posted  and  writs  of  possession  may  be executed.

3.  For  eviction  proceedings  filed  from  March  27,  2020,  through  July  
25,  2020,  a sworn petition containing “a description of the facts and 
grounds for eviction” required by Texas Rule  of  Civil  Procedure  
510.3(a)(2)  must  state  that  the  premises  are  not  subject to  the 
moratorium on evictions imposed by Section 4024 of the CARES Act.”

Available at https://81db691e-8a8c-4e25-add9-
60f4845e34f7.filesusr.com/ugd/64fb99_94a4b7a899094411811f5cdffd8aab25.pdf
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The CARES Act

• Coronavirus Aid, Relief, and Economic Security 
(“CARES”) Act

• Passed on March 27, 2020
• Public Law 116-136
• Full text available at 

https://www.congress.gov/bill/116th-
congress/house-bill/748
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https://www.congress.gov/bill/116th-congress/house-bill/748


How does 
the CARES 
Act affect 
evictions?

• § 4024 Temporary moratorium on 
evictions for “covered properties”

• § 4023(d) Moratorium on evictions 
for multifamily properties with 
federally-backed mortgages in 
forbearance
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CARES Act § 4024- What 
properties are covered?

§4024(a)(2) COVERED PROPERTY. —The term “covered 
property” means any property that—
(A) participates in—

(i) a covered housing program (as defined in 
section 41411(a) of the Violence Against Women Act of 
1994 (34 U.S.C. 12491(a))); or

(ii) the rural housing voucher program under 
section 542 of the Housing Act of 1949 (42 U.S.C. 1490r); 
or
(B) has a—

(i) Federally backed mortgage loan; or
(ii) Federally backed multifamily mortgage loan.
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http://uscode.house.gov/quicksearch/get.plx?title=34&section=12491
http://uscode.house.gov/quicksearch/get.plx?title=42&section=1490r


Violence Against Women Act 
(VAWA) covered housing 

programs
Department of Housing and Urban Development (HUD) 

• Public housing (42 U.S.C. § 1437d)

• Section 8 Housing Choice Voucher program (42 U.S.C. § 1437f)

• Section 8 project-based housing (42 U.S.C. § 1437f)

• Section 202 housing for the elderly (12 U.S.C. § 1701q)

• Section 811 housing for people with disabilities (42 U.S.C. § 8013)

• Section 236 multifamily rental housing (12 U.S.C. § 1715z–1)

• Section 221(d)(3) Below Market Interest Rate (BMIR) housing (12 U.S.C. § 17151(d))

• HOME (42 U.S.C. § 12741 et seq.)

• Housing Opportunities for Persons with AIDS (HOPWA) (42 U.S.C. § 12901, et seq.)

• McKinney-Vento Act homelessness programs (42 U.S.C. § 11360, et seq.) (Permanent 
Supportive Housing, Shelter + Care) 12



Violence Against Women Act (VAWA) 
covered housing programs

Department of Agriculture (USDA)
• Section 515 Rural Rental Housing (42 U.S.C. § 1485)
• Sections 514 and 516 Farm Labor Housing (42 U.S.C. §§ 1484, 1486)
• Section 533 Housing Preservation Grants (42 U.S.C. § 1490m) 
• Section 538 multifamily rental housing (42 U.S.C. § 1490p-2)
Department of Treasury
• Low-Income Housing Tax Credit (LIHTC) (26 U.S.C. § 42)

– San Antonio—136 projects
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Federally-
backed 

mortgage

• Single family (1-4 units) or 
multifamily (5+ units)

• Loan “made in whole or in part, or 
insured, guaranteed, supplemented, 
or assisted in any way, by any officer 
or agency of the Federal Government 
or under or in connection with a 
housing or urban development 
program administered by [HUD] or a 
housing or related program 
administered by any other such 
officer or agency, or is purchased or 
securitized by the Federal Home 
Loan Mortgage Corporation or the 
Federal National Mortgage 
Association.”
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Federally-
backed 

mortgage

• FHA mortgage
• Other HUD mortgage
• USDA mortgage
• VA mortgage
• Mortgage purchased or 

owned by Fannie Mae or 
Freddie Mac
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Moratorium on evictions

§4024 (b) MORATORIUM. —During the 120-day period* beginning 
on the date of enactment of this Act, the lessor of a covered dwelling 
may not—

(1) make, or cause to be made, any filing with the court of 
jurisdiction to initiate a legal action to recover possession of the 
covered dwelling from the tenant for nonpayment of rent or other fees 
or charges; or

(2) charge fees, penalties, or other charges to the tenant 
related to such nonpayment of rent.
§4024 (c) NOTICE. —The lessor of a covered dwelling unit—

(1) may not require the tenant to vacate the covered dwelling 
unit before the date that is 30 days after the date on which the lessor 
provides the tenant with a notice to vacate; and

(2) may not issue a notice to vacate under paragraph (1) until 
after the expiration of the period described in subsection b.

* March 27, 2020 – July 24, 2020
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CARES 
Act 

§4023(d)

(d) Renter Protections During Forbearance 
Period.—A multifamily borrower that receives a 
forbearance under this section may not, for the 
duration of the forbearance—

(1) evict or initiate the eviction of a 
tenant from a dwelling unit located in or on the 
applicable property solely for nonpayment of 
rent or other fees or charges; or

(2) charge any late fees, penalties, or 
other charges to a tenant described in paragraph 
(1) for late payment of rent.
(e) Notice.—A multifamily borrower that 
receives a forbearance under this section—

(1) may not require a tenant to vacate a 
dwelling unit located in or on the applicable 
property before the date that is 30 days after the 
date on which the borrower provides the tenant 
with a notice to vacate; and

(2) may not issue a notice to vacate 
under paragraph (1) until after the expiration of 
the forbearance.
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Resources to find out if property is 
CARES Act “covered property”

• This information may be recorded in public land records or appear in the original 
mortgage or closing documents.

• Anyone can access the following:
– Texas RioGrande Legal Aid map:  https://www.trla.org/housing-covid19:  search a 

property
– The National Low Income Housing Coalition’s database of covered multifamily 

properties: https://www.nlihc.org/federal-moratoriums. (Note: This database does 
not cover single-family properties with 1-4 units and does not reflect all multifamily 
properties with Fannie Mae and Freddie Mac mortgages).

– Databases to determine whether a multifamily property has a Fannie Mae or Freddie 
Mac mortgage on resources released by the Federal Housing Finance Agency. (Note: 
These tools do not cover single-family properties with 1-4 units).
• Fannie Mae: https://www.knowyouroptions.com/rentersresourcefinder
• Freddie Mac: https://myhome.freddiemac.com/renting/lookup.html

– The National Housing Preservation Database of multifamily properties with certain 
federal subsidies: https://preservationdatabase.org/. (Note: Not exhaustive).
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https://www.trla.org/housing-covid19
https://trla.maps.arcgis.com/apps/Nearby/index.html?appid=1932f764d9254e9ebc28258d74cc8cbb
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Resources to find out if property is 
“covered property”

Landlords can:
– Call the FHA, VA, USDA, Fannie Mae, or Freddie Mac escalation number 

to inquire as to the status of their mortgage: 
https://www.hmpadmin.com/portal/resources/advisors/escalation.jsp.

– Look up if Fannie Mae or Freddie Mac own their mortgage at: 
• https://www.consumerfinance.gov/ask-cfpb/how-can-i-tell-who-

owns-my-mortgage-en-214/
• Fannie Mae: https://www.knowyouroptions.com/loanlookup
• Freddie Mac: https://ww3.freddiemac.com/loanlookup/

Note: Tenants of single family dwellings (1-4 units) do not typically have access 
to information about their landlord’s mortgage that is not publicly recorded. Nor 
do unsubsidized tenants have access to information about whether their landlord 
participates in a covered subsidy program that is not project-based.
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Eviction 
Basics
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Evictions:
No Self-Help in Texas

• Landlords must file an eviction case in court to 
evict a “tenant”
– “Tenant” is person authorized to occupy the 

dwelling—Texas Property Code (“TPC”) § 92.001
– A lease does not have to be written, or even require 

rental payments—TPC § 92.001:
• "Lease" means any written or oral agreement between a landlord 

and tenant that establishes or modifies the terms, conditions, 
rules, or other provisions regarding the use and occupancy of a 
dwelling.

• Justice Courts have exclusive jurisdiction of 
eviction cases.  Texas Gov’t Code § 27.031(a)(2).

!

21



A Justice Court Trial May Be All 
There Is to a Case….

• Most tenants do not 
appeal their cases.
– Of 259,767 

landlord/tenant cases 
disposed in FY 2019, 
8,163 cases were 
appealed.

– 3 percent of cases
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An Eviction Case is 
Only About Possession 

(and Rent)

• The only issue in a forcible detainer is the 
right to actual possession and not title.  
Texas Rule of Civil Procedure (“TRCP”) 
510.3(e).

• But, landlord can also ask for rent.  TRCP 
510.3(d).

• No other claims or counterclaims, so may 
NOT include security deposits, repairs, 
late fees, etc.  TPC § 92.335; TRCP 
510.3(e).

!
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Texas Rules of 
Evidence 

Don’t Apply 
to Justice 

Court, But 
Common 

Sense Rules 
Should 

Apply….

• Hearsay is still not credible.  (See
Dictionary.com definition of hearsay:  “an 
item of idle or unverified information or 
gossip; rumor.”)

• Witnesses should have personal 
knowledge of testimony (again, 
credibility issue)

• Attorney-client privilege (hard to argue 
this doesn’t apply in Justice Court; also 
related to the idea that even if the Texas 
Rules of Evidence don’t apply, it doesn’t 
mean you throw out common sense)

• Also, see:
– “The Rule”:  TRCP 500.7
– Subpoenas:  TRCP 500.8
– Justice Court can apply TRCP and 

TRE to ensure fairness
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Elements of an eviction

1. Landlord-Tenant relationship (for real 
property)

2. Evictable tenant:
•Violated lease in way that is evictable
• Stayed beyond term of lease that is over (holdover)

3. Landlord gave required Notice to Vacate 
(Texas Property Code (“TPC”) § 24.005)

4. Time to vacate has expired
5. Tenant did not vacate

25



Strict Compliance

• Landlord must strictly comply with the requirements of the lease, 
state, and federal law. 

– Contract:  “Forfeitures will be avoided unless contract 
language admits of no other construction or results in a 
construction that is unreasonable, inequitable, or oppressive.”
Lazy M Ranch, Ltd. v. TXI Operations, LP, 978 S.W.2d 678, 681 
(Tex. App. – Austin – 1998, pet. denied);

– Statute:  Because forcible detainer is a statutory cause of 
action, a landlord must strictly comply with its requirements.  
Kennedy v. Andover Place Apartments, 203 S.W.3d 495, 497 (Tex. 
App.—Houston [14th Dist.] 2006, no pet.)
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Landlord (Plaintiff) Must Prove Case

Did Landlord miss something in presenting case? 
E.g. Notice to vacate?  Landlord/tenant 
relationship? Violation of Lease? 

– E.g., Wells Fargo, N.A. v. Steel, No. 03-13-
00297-CV, 2014 WL 108414 (Tex. App. –
Austin Jan. 7, 2014, no pet.) (mem. op.)—
Plaintiff did not provide evidence of a 
landlord-tenant relationship, former 
homeowner won.

– E.g., Onion Creek Luxury Apts. v. Powell, 2011 
Tex. App. LEXIS 7261, 6-7 (Tex. App. 
Austin Aug. 31, 2011)—No proper notice to 
vacate, tenant won.

– E.g., AMC Mortg. Servs. v. Shields, 2007 Tex. 
App. LEXIS 3574 (Tex. App. Dallas May 9, 
2007)—No proof of service of notice to 
vacate, tenant won. 27



Did 
Landlord 
Miss an 

Element?

• Judgment for Defendant.
• Not dismissal, Judgment.
• Has the landlord rested 

without proving case?  
Motion for Judgment.
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Attorneys Fees

1) If allowed by lease, or 

2) If landlord asks for fees 
(i.e. per lease, or with a 10 
day CMRR letter, per TPC 
§ 24.006)

Tenant should be able to 
get attorneys fees:

“Judgment for Defendant. If the judgment is in favor of the defendant, 
the judge must render judgment for defendant against the plaintiff 
for costs and attorney fees if recoverable by law.”  TRCP 510.8 (c)

!
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The Court Knows About Its Eviction 
Timeline (the Rules Won’t Always Help)

• In Justice Court, trial day will 
be no more than 21 days nor 
less than 10 days from filing 
of lawsuit.  TRCP 510.4(a)(10).  
(Maybe.)
– But not before 6 days after 

service. TRCP 510.3(a)(2).  
(Maybe.)

– Specific eviction days?
– Business hours for Justice 

Court?
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Discovery and Answers….

• Discovery—w/written motion: TRCP 500.9
– Only with order.
– If necessary, continuance:  TRCP 510.7 (c).
– See, e.g., Collins v. Cleme Manor Apts., 37 S.W. 

3d 527, 533 (Tex. App. –Texarkana 2001, no 
pet.) (explaining the necessity of discovery in 
eviction cases in county court)

• Answer—tenant may need it for appeal, because MUST 
file it within 8 days after Justice Court case is filed with 
county court (otherwise may result in default): TRCP 
510.12.

!
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Challenging a Landlord’s Procedure

• Special Exception: 
– Justice Court:  Failure to state facts, per TRCP 

Rule 510.3(a)(2).
– County court?  TRCP Rules 90, 91 (and Rule 

510.3(a)(2)).
– E.g.:  CARES Act:

• “For  eviction  proceedings  filed  from  
March  27,  2020,  through  July  25,  
2020,  a sworn petition containing “a 
description of the facts and grounds for 
eviction” required by Texas Rule  of  
Civil  Procedure  510.3(a)(2)  must  state  
that  the  premises  are  not  subject to  
the moratorium on evictions imposed 
by Section 4024 of the CARES Act.”  
SCOTX’s 15th Emergency Order
(emphasis added) 32
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Challenging a Landlord’s Procedure

Plea to Jurisdiction:
– E.g. Title is at issue. See Yarbrough v. 

Household Finance Corp. III, No. 14-
13-00932-CV, 2015 WL 167023 (Tex. 
App. – Houston [14th Dist.] Jan. 13, 
2015, no pet. h.) (forged deed of 
trust allegation). 

– E.g. Plaintiff doesn’t have interest 
in the property.  See e.g., Fowler v. 
Montis, No. 13-13-00581-CV, 2014 
WL 6602288 (Tex. App. – Corpus 
Christi Nov. 20, 2014, no pet.) 
(Member of LLC did not have legal 
standing.)
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Some Eviction Defenses

1. Lack of Material Breach of 
Lease

2. Notice to Vacate Issues
3. Waiver
4. Novation
5. Fair Housing
6. Unclean Hands
7. Statute of Limitations
8. Retaliation
9. Good Cause in Public and 

Subsidized Housing
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Eviction Defense:
Lack of Material Breach

• Lack of Material Breach:
– See Kaspar-Wells v. Mowdy, No. 03-07-00505-CV, 

2008 WL 3984368 at *2-3 (Tex. App. – Austin 
Aug. 28, 2008, no pet.) (mem. op.) (ruling that 
tenant’s breach of lease by moving in her spouse 
when lease limited occupants only to the tenant 
was not material breach); 

– Nowlin v. Keaton, No. 03-14-00608-CV, 2015 WL 
3542895, *3, 5 (Tex. App. – Austin June 4, 2015, 
no pet.) (mem. op.) (upholding jury finding that 
tenant who had not paid rent on 1st day of the 
month had not committed a material breach of 
the lease when lease gave tenant through the 3rd 
day of the month without payment of a late 
charge).
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Eviction Defense:
Notice to Vacate Issues

• The landlord must prove compliance with the notice 
to vacate requirements of Section 24.005 of the Texas 
Property Code.
– Onabajo v. Household Finance Corp. III, No. 03-15-00251-

CV, 2016 WL 3917140 (Tex. App. – Austin July 14, 
2016, no pet. h.) (mem. op.) (post-foreclosure eviction; 
reversing judgment for Household Finance because 
facts did not prove that it had delivered a notice to 
vacate to the occupants at least three days prior to 
filing suit);

– Onion Creek Luxury Apartments v. Powell, No. 03-11-
00008-CV, 2011 WL 3891843, *2-3 (Tex. App. – Austin, 
Aug. 31, 2011, no pet.) (mem. op.) (upholding trial 
court judgment of possession for tenant on ground 
that landlord failed to prove it had given the tenant 
the required notice to vacate prior to filing suit);  
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Eviction Defense:
Notice to Vacate Issues

• The landlord must prove compliance with the notice 
to vacate requirements of Section 24.005 of the Texas 
Property Code. 
– Kennedy v. Andover Place Apartments, 203 S.W.3d 495, 

497 (Tex. App. – Houston [14th Dist.] 2006, no pet.) 
(failure to give notice to vacate after expiration of 
time to reply to proposed termination as required by 
§ 24.005(e), Texas property Code); 

– TPC 24.005(e):  “If the lease or applicable law requires 
the landlord to give a tenant an opportunity to 
respond to a notice of proposed eviction, a notice to 
vacate may not be given until the period provided for 
the tenant to respond to the eviction notice has 
expired.”
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Eviction Defense:
Waiver

• Waiver of right to evict (unless clear 
language in lease says otherwise) –
(intent to relinquish)
– Recognition by a landlord of a tenancy after the landlord 

has acquired the right of entry waives the right of entry.  
Ontiveros v. MBank Houston, N.A., 751 F. Supp. 128, 131 
(S.D. Tex. 1990).

– Acceptance of rent by the landlord after default by a tenant 
may constitute a waiver of the right to evict.  See e.g. G.C. 
Murphy Co. v. Lack, 404 S.W.2d 853, 859 (Tex. Civ. App. --
Corpus Christi 1966, writ ref'd n.r.e.).

– “A waivable right may arise from law or, as in this case, 
from a contract. [] Silence or inaction, for a period of time 
that shows an intention to yield the known right, is enough 
to prove waiver. []”
Sitterle Homes - Austin, LLC v. Amin-Patel Investments, LLC, 
03-18-00684-CV, 2019 WL 2847440, at *4 (Tex. App.—
Austin July 3, 2019, no pet.) (citations omitted).
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Eviction Defense:
Novation

• Novation (cannot be evicted for 
breach of previous lease after
signing a new lease)
– See, e.g., Joseph v. Beaumont Hous. 

Auth., 99 S.W.3d 765, 766 (Tex. App. 
Beaumont 2003)  (Housing Authority 
failed to allege that tenant violated a 
term under a new lease, so appellate 
court reversed the trial court 
judgment.)
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Eviction Defense:
Fair Housing Issues

• Fair housing discrimination
– A landlord may not evict a tenant 

on the basis of race, color, 
religion, familial status, sex, 
national origin or handicap.  See
42 U.S.C.A. §3604 (West 2012); 24 
C.F.R. Part 100 (2016).

• Failure to grant reasonable 
accommodation of disability as 
required by the Fair Housing Act.
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• The Fair Housing Act makes it 
illegal to “refus[e] to make [1] 
reasonable accommodations in [2]
rules, policies, practices, or services, 
when such accommodations may be 
necessary to afford [3] [a person 
with a disability] [4] equal 
opportunity to use and enjoy a 
dwelling.”  42 U.S.C. § 3604(f)(1)(B) 
(emphasis and numbers added).

• See also Texas Fair Housing Act, § 301.025 
of the Texas Property Code

Eviction Defense:
Fair Housing Issues

41



Eviction Defense:
Fair Housing Issues

RA examples:
• Making an exception to a “no pets” rule or other rule

restricting the number or size of pets for people with
disabilities who use guide dogs or other service
animals (such as emotional support animals), including
not charging a pet deposit. See, e.g., Bronk v. Ineichen, 54 F.3d
425, 429 (7th Cir. 1995); Occupancy Requirements of Subsidized
Multifamily Housing Programs, HUD, No. 4350.3, exhibit 2-2 (1998).

• Accepting a guarantor for an applicant who would
otherwise not be financially qualified due to a
disability. E.g., Giebeler v. M&B Associates, et al, 343 F.3d 1143 (9th
Cir. 2003).

• Allowing more time for a tenant with a hoarding
disorder or other need for help with housekeeping due
to a disability to seek assistance in keeping her house
clean in compliance with landlord rules. See, e.g., McGary
v. City of Portland, 386 F.3d 1259 (9th Cir. 2004); Hous. Auth. of the
Birmingham Dist. v. Davis, No. CV 04-0033 JSV (July 2, 2004)). 42



Eviction Defense:
Fair Housing Issues

RA examples, cont.:
• Waiving policy of requiring tenants to pay rent in the 

office for a tenant with a mental disability who, as a 
result, has a fear of leaving her unit.  For example, the 
tenant could pay rent via mail, or a friend could deliver 
the rent to the office.  See HUD/DOJ Joint Statement, 
page 6.

• Waiving policy of requiring rent payments on the first 
of the month if a tenant with disabilities receives his 
public benefits check on a later date, such as the third 
of each month, and allow the tenant to pay rent on the 
fourth without penalty.  See, e.g., HUD v. Fairway Trails 
Limited, LLP, 5:06-CV-12087 (E.D. Mich. 2006).

• Releasing a tenant from the lease without penalty (i.e., 
reletting fees, remaining rent) if the tenant can no 
longer live in that particular unit due to a disability. See 
Samuelson v. Mid-Atlantic Realty Co., Inc., 947 F. Supp. 
756 (D. Del. 1996). 43
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Eviction Defense:
Fair Housing Issues

• The Fair Housing Act does not protect individuals with
disabilities "whose tenancy would constitute a direct threat to
the health and safety of other individuals or whose tenancy
would result in substantial physical damage to the property
of others." 42 U.S.C. § 3604(f)(9).

BUT
• A landlord must first implement a tenant’s reasonable

accommodation request and have it fail before he can
determine that the tenant is a direct threat and move
forward with eviction.
– E.g., Roe v. Housing Authority of the City of Boulder, 909

F.Supp. 814, 817 (D.Colo. 1995)
– E.g., Roe v. Sugar River Mills Associates, 820 F.Supp. 636,

637 (D.N.H. 1993)
– E.g., Boston Hous. Auth. v. Bridgewaters, 452 Mass. 833

(Mass. 2009)
– HUD/DOJ Joint Statement on RAs
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Eviction Defense:
Fair Housing Issues

• If a reasonable accommodation request by a tenant 
is denied by the landlord, that tenant may raise as 
an affirmative defense to eviction that the eviction is 
discriminatory in violation of the Fair Housing Act or 
Section 504 of the Rehabilitation Act.
See, e.g., Newell v. Rolling Hills Apartments, 134 F. Supp. 2d 1026, 1038 (N.D. Iowa 2001); Ansonia Acquisition I. LLC v.
Francis, 1999 Conn. Super. LEXIS 3516, 1999 WL 1076142, *5, 26 Conn. L. Rptr. 363 (Conn. Super. 1999); Lable & Co. v.
Flowers, 104 Ohio App. 3d 227, 235, 661 N.E.2d. 782 (1995); Mascaro v. Hudson, 496 So. 2d 428, 429 (La. App. 1986); Ellis
v. Minneapolis Comm'n on Civil Rights, 319 N.W.2d 702, 704 (Minn. 1982); Marine Park Assocs. v. Johnson, 1 Ill. App. 3d
464, 274 N.E.2d 645 (1971); Abstract Inv. Co. v. Hutchinson, 204 Cal. App. 2d 242, 248, 22 Cal.Rptr. 309 (1962). See also
Arnold Murray Constr., L.L.C. v. Hicks, 2001 SD 7, 621 N.W.2d 171 (S.D. 2001); Malibu Inv. Co. v. Sparks, 2000 UT 30, 996 P.2d
1043 (Utah 2000); Boulder Meadows v. Saville, 2 P.3d 131 (Colo. App. 2000); Hous. Auth. of City of Bangor v. Maheux, 2000
ME 60, 748 A.2d 474, 476 (Me. 2000); City Wide Assocs. v. Penfield, 409 Mass. 140, 564 N.E.2d 1003 (1991); Schuett Inv.
Co. v. Anderson, 386 N.W.2d 249 (Minn. App. 1986).
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Eviction Defense:
Unclean Hands

• Unclean Hands:
– A landlord who seeks to evict a tenant because 

of tenant default resulting from the landlord's 
conduct is barred by the clean hands doctrine 
from evicting the tenant. See Harris v. Ware, 93 
S.W.2d 598, 600 (Tex. Civ. App. -- Waco 1936, 
writ ref'd) (landlord cannot refuse to accept 
timely offer of rent and then claim breach of 
lease for tenant's nonpayment);

– Equitable considerations may preclude a 
forfeiture even if the lease has a specific 
termination provision. See W.W. Laubach
Trust/The Georgetown Corp. v. The Georgetown 
Corp./W.W. Laubach Trust, 80 S.W.3d 149, 157 
(Tex. App. – Austin 2002, pet. denied). 46



Eviction Defense:
State of Limitations

• Statute of limitations: 
– A landlord must bring a suit for forcible 

detainer within two years of the day the 
cause of action accrues.  TEX. CIV. PRAC. & 
REM. CODE §16.003(a).

– Each breach of the lease constitutes a 
separate and independent cause of action.  
See Williams v. Le Garage de La Paix, 562 
S.W.2d 534, 535 (Tex. Civ. App. -- Houston 
[14th Dist.] 1978, writ ref'd n.r.e.)
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Eviction Defense:
Retaliation

• A landlord may not retaliate against a tenant because the tenant: 
a) in good faith exercises or attempts to exercise against a landlord a 

right or remedy granted to the tenant by lease, municipal 
ordinance, or federal or state statute; 

b) gives a landlord a notice to repair or exercise a remedy under 
Chapter 92 of the Property Code; or 

c) complains to a governmental entity responsible for    enforcing 
building or housing codes, a public utility, or a civic or nonprofit 
agency, and the tenant:
» claims a building or housing code violation or utility problem; 

and
» believes in good faith that the complaint is valid and that the 

violation or problem occurred.
d) establishes, attempts to establish, or participates in a tenant 

organization.                                                           

TPC § 92.331 48



Eviction Defense:
Retaliation

• Retaliation by a landlord (in violation of 
Section 92.331) is a defense to an eviction. 

TPC § 92.335.
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Eviction Defense:
Good Cause--Public and Subsidized Housing

Lack of serious lease violation in public housing, 
subsidized housing, and tax credit properties

• Good cause:
– 911 Glen Oak Apartments v. Wallace, 88 S.W.3d 281 (Tex. 

App. – Corpus Christi 2002, no pet.) (upholding trial court 
finding that landlord failed to prove that tenant had 
violated the lease by numerous loud disturbances that 
threatened the health and safety of other tenants).

– Houston Housing Authority v. House, No. 14-10-00574-CV, 
2011 Tex. App. LEXIS 6569 (Tex. App. – Houston [14th 
Dist.] Aug. 18, 2011) (mem. op.) (court upheld the trial court 
decision refusing to evict a public housing tenant for fire 
damages on ground that no evidence showed the tenant 
had negligently started the fire but that the fire was 
accidental). 50



Overview of HUD Federal Housing Programs and Tax Credit Program

Public 
Housing 
Program

Privately owned 
HUD Subsidized 

Housing 
Program

Section 8 
Voucher 
Program

Tax Credit 
Program

Rents Based on 
Income?  (Rent 
amount must factor 
in utility allowance)

Yes, subject to 
Minimum Rent 
($0-$50) and Flat 
Rent  (Hardship 
exemption on 
minimum rent)

Yes, subject to $25 
minimum rent  
(Hardship 
exemption on 
minimum rent)

Yes, subject to 
Payment  
Standard &  
Minimum rent 
($0 -
50)(Hardship 
exemption on 
minimum rent)

No, but required to 
accept applicants 
with Section 8 
vouchers. See 42 
U.S.C.A. § 42 
(h)(6)(B)(iv)(West 
2011); 26 C.F.R. §
1.42-5(c)(1)(xi) 
(2011)

Rent Decreases if 
Income Decreases?

Yes, subject to 
Minimum Rent 
(Hardship 
exemption on 
minimum rent) 
and Flat Rent 

Yes, subject to $25 
minimum rent (If 
only subsidy is §
236, rent decreases 
only to basic rent.)

Yes, subject to 
Payment 
Standard and 
minimum rent 
(Hardship 
exemption on 
minimum rent)

No, unless tenant’s 
rent subsidized under 
Section 8.

51



Overview of HUD Federal Housing Programs 
& Tax Credit Program

Public 
Housing 
Program

Privately 
owned HUD 
Subsidized 

Housing 
Program

Section 8 
Voucher 
Program

Tax Credit 
Program

Good Cause 
required to 
Non-Renew 
and to Evict?

Yes Yes • Yes to 
Evict;

• No to
Non-
Renew–
but tenant 
gets 
voucher to 
move 
elsewhere

Yes
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Tax Credit Properties

• List of Low Income Tax Credit Properties 
available at the Texas Department of Housing 
and Community Affairs:

https://www.tdhca.state.tx.us/multifamily/htc/
docs/HTCPropertyInventory.xlsx
• They are everywhere.  E.g.:

– San Antonio—136 projects

53
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• Tenants of Mobile Home Parks (where MH is 
owned, lot is rented) have additional rights 
(Chapter 94 of the Texas Property Code):
– 10 day notice of nonpayment of rent required 

(i.e. right to cure).
– 3 day notice to vacate can only issue after 10 day notice, per 

TPC 24.005(e).
– If Court rules for landlord, tenant can still get 30 days 

(without appealing) to move mobile home by paying one 
month’s rent  for that 30 days.  Texas Property Code, 
Section 94.203(d), states:

“Notwithstanding other law, a court may not issue a writ of 
possession in favor of a landlord before the 30th day after the 
date the judgment for possession is rendered if the tenant has 
paid the rent amount due under the lease for that 30-day 
period.”

Defenses Unique to Mobile Home Parks
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• Do NOT assume that the CARES Act does not 
apply to Mobile Home Parks.  E.g. (per some 
lists) the following SA MH parks have Fannie 
Mae loans:
– Northwest Trails
– Camino Creek
– Lamplighter MHP
– Woodlake Estates
– Saddle crest
– Crescent Place Mobile Home Community
– Creston Ridge
– North Valley MHC
– Oakcrest Pointe

CARES Act and Mobile Home Parks
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Legal Effect of an Eviction Judgment

• No res judicata effect of an eviction judgment on 
other claims (including wrongful eviction).  See, e.g., 
TPC § 24.008, TEX. CIV. PRAC. REM. CODE § 31.005.

• But, a judgment rendered is binding on the 
parties thereto as to recovery or denial of 
recovery. TEX. CIV. PRAC. REM. CODE § 31.005.

• Therefore, JUDGMENT is much better than 
dismissal.
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Appeals from Justice  Court
• Appeal within 5 days of judgment.   TRCP 

510.9(a).
• Appeal by filing:

1. Bond (with approved sureties);
2. Cash deposit;
3. Statement of Inability to Afford Payment of Court 

Costs (SOI). TRCP 510.9(a).

THERE IS NO REQUIREMENT FOR ANYTHING ELSE, 
INCLUDING “NOTICE OF APPEAL.”  Appeal is 
perfected with Bond, Cash Deposit, or SOI.  TRCP 
510.9(f).
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Appeals—RENT TO COURT?

• Nonpayment of rent cases with statement of 
inability to afford payment of court costs 
(SOI).  TRCP 510.9(c).
– Rent into court registry within 5 days of appeal, 

and
– Rent into court registry thereafter within 5 days 

of when its due (MUST PAY 
DURINGAPPEAL)

• ONLY IF TENANT WANTS TO 
STAY IN POSSESSION DURING 
APPEAL.
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Appeals—RENT TO COURT?

• Nonpayment of rent cases with bond.  
TPC 24.0053 (a-3).
– Rent into court registry within 5 days of 

appeal
• ONLY IF TENANT WANTS TO 

STAY IN POSSESSION DURING 
APPEAL.
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Appeals—RENT TO COURT?

• What if rent is required to be paid into 
the court registry and isn’t?
– When an appeal is perfected, the judge still must 

send the docket to the county clerk.  TRCP 
510.10(a).

– Landlord may get writ of possession, but may 
not.

– “Regardless of whether a writ of possession is 
issued, the justice court shall transmit the 
transcript and appeal documents to the county 
court….” TPC 24.0053(a-3)
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Appeals—NO RENT TO 
COURT

•No requirement of rent payment 
of court into court registry if:
1. Appeal with Cash Bond, 
2. Not nonpayment of rent case, or
3. Tenant does not want to stay in 

possession of unit during appeal
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Appeals by Statement of 
Inability to Afford 

Payment of Court Costs
• The statement of inability must be on 

the form approved by the Supreme 
Court or include the information 
required by the Court-approved 
form.  Rule 510.9(c)(1).

• The Justice Court “shall make 
available an affidavit form that a 
person may use to comply with the 
requirements of … [the rule.]’ Tex. 
Prop. Code § 24.0052(b).  This is a 
non-discretionary, mandatory duty. 
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Defective Statement of 
Inability to Afford 

Payment of Court Costs?

• Rule 506.1(g). An appeal may not 
be dismissed for defects or 
irregularities in procedure, either 
of form or substance, without 
allowing the appellant, after seven 
days’ notice from the court, the 
opportunity to correct such defect. 
Id.

• Case law prior to the adoption of 
Rule 506.1(g) also held that a party 
should be given the opportunity to 
correct the defective instrument.  
See Weeks v. Hobson, 877 S.W.2d 478 
(Tex. App. -- Houston [1st Dist.] 
1978, no writ).
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Appeals by Statement of Inability to 
Afford Payment of Court Costs

• The court must provide notice to all other parties within 
one business day that a party has filed a statement of 
inability to afford payment of court costs.  Rule 510.9(d).

• When a party is represented by an attorney providing pro 
bono legal services because of the party's indigence, 
without contingency, and the attorney is providing services 
either directly or by referral from a legal aid provider 
described in Rule 145(e)(2), the attorney may file a 
certificate confirming that the provider screened the party 
for eligibility under the income and asset guidelines 
established by the provider.   Rule 502.3(c).
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Contest to Statement of Inability to 
Afford Payment of Court Costs
• The statement may be contested by the opposing party 

or the judge within five days after the party receives 
notice that the statement was filed. Rules 502.3(d), 
510.9(c) (2).

• No Contest When Certificate of Legal Aid Provider 
Filed. Rule 502.3(c); 510.9(c)(2).  A party’s statement of 
inability to afford payment of court costs accompanied 
by a Certificate of Legal Aid Provider may not be 
contested.

• Receipt of Government Entitlement Based Upon 
Indigence. Rule 502.3(d). If the statement attests to 
receipt of a government entitlement based on indigence 
(e.g., subsidized housing, public housing, TANF, Food 
Stamps, Supplemental Security Income), the statement 
may only be contested with regard to the veracity of 
the attestation. 
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Appeals by Filing Bond
• The Justice Court judge will set the  amount of the bond or 

cash deposit to include the items enumerated in Rule 
510.11. Those items include loss of rentals during the 
pendency of the appeal and attorney fees, if recoverable. 
Rule 510.11.

• The bond or cash deposit must be payable to the appellee 
and must be conditioned on appellant’s prosecution of the 
appeal to effect and payment of any judgment and all costs 
rendered against appellant on appeal.  See Rule 506.1(b) 
(requirement for appeal bonds in non-eviction cases; Rule 
510.9(b) (requirement for appeal bonds in eviction cases).
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Appeals by Filing Bond
• Rule 510.9(b) does not provide for sureties for the 

bond in eviction cases, but Rule 506.1, applicable to 
all appeals from justice court, does require a surety 
or sureties approved by the judge.  Because the 
surety requirement does not conflict with the 
eviction rules, it applies.  See Rule 500.3(d).

• When an appellant files a bond or makes a cash 
deposit, the appellant must serve written notice of 
the appeal on all other parties within five days. Rule 
510.9(d).
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Appeal 
Perfected. 

Rule 
510.9(f)

An appeal is perfected when 
one of the following is 
completed by the appellant:

– A bond is filed in 
accordance with the 
rules; or

– A cash deposit is filed in 
accordance with the 
rules; or

– A statement of inability 
to afford payment of 
court costs is filed in 
accordance with the 
rules. 
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Effect of Appeal from Justice 
Court

• Perfection of an appeal to the county court 
from a justice court vacates and annuls the 
judgment of the justice court.  Mullins v. 
Coussons, 745 S.W.2d 50, 50 (Tex. App. --
Houston [14th Dist.] 1987, no writ). 

• The case in county court is tried de novo. 
Rule 510.10(c). It is error for a county court at 
law to deny a party a trial de novo when the 
appeal has been perfected and enter a 
judgment that purports to confirm the justice 
court’s judgment.  Markham v. Deutsche Bank 
National Trust Co., No. 13-12-00198-CV, 2013 
WL 5522748 (Tex. App. – Corpus Christi Oct. 
3, 2013, no pet.) (mem. op.).
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Writs of Possession

• Requested and issued by judge after judgment is 
final, or if tenant was required and did not pay 
rent into Justice Court registry

• Rules 510.8; 510.3(c) (writ may issue only against 
all tenants named in the petition and served 
with citation); 510.5 (immediate possession bond 
rule).

• Statutory Provisions:  Tex. Prop. Code §24.0061, 
§24.0062.

• The writ of possession may not issue until the 
expiration of five days from the time the 
judgment is signed, except as provided by Rule 
510.5 (immediate possession bond).  Rule 
510.8(d)(1).

• No judgment or writ of possession may issue or 
be executed against a tenant obligated under the 
lease and residing at the premises who is not 
named in the petition and served with citation. 
Rule 510.3(c).

70



Writs of Possession
• Rule 510.8 establishes a minimum period of five 

days before a writ may issue and states that “the 
judge must award a writ” upon demand of the 
plaintiff and payment of any required fees. 

• The rule does not give the judge discretion to 
extend the five day period, but the rules do not 
establish a mandatory date by which the 
justice court must sign a judgment.  Thus, in an 
appropriate case, the court may simply hold off 
on signing the judgment for possession.
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Writs of Possession, Timeline
• Rule 510.8(d)(1).  A writ of possession may not issue more than 

sixty days after a judgment for possession is signed.  The court 
may extend the deadline for issuance to ninety days for “good 
cause.” (Deadlines tolled per SCOTX orders.)

• Rule 510.8(d)(2). A writ may not be executed after the ninetieth 
day after a judgment for possession is signed. (Deadlines tolled 
per SCOTX orders.)

• A landlord who obtains a forcible detainer judgment but permits 
the tenant to remain in possession and accepts rent may create a 
new landlord-tenant relationship and waive its right to 
possession under the judgment.  Housing Authority of the City of 
Corpus Christi v. Massey, 878 S.W.2d 624, 627-28 (Tex. App. --
Corpus Christi 1994, no writ).
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Writs of Possession, Execution
• Prior to executing a writ of possession the constable must 

post a written twenty-four hour warning on the front door 
of the rental unit. See Tex. Prop. Code §24.0061(d).

• The warning must be attached to the exterior of the front 
door of the rental unit. Id.

• It must be at least 8½ by 11 inches in size. Id.

• The warning must notify the tenant that a writ has been 
issued and that it will be executed on or after a specific 
date and time stated in the warning, but not sooner than 
twenty-four hours after the warning is posted. Id.
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Writs of Possession, Execution
• The law governing execution of the writ of possession 

are detailed in Sections 24.0061 and 24.0062 of the Texas 
Property Code.  

• A constable may not execute a writ of possession under 
which the landlord places the tenant's property outside 
the rental unit while it is raining, sleeting, or snowing.  
Tex. Prop. Code §24.0061.  

• It seems, however, that the writ may be executed when it 
is raining, sleeting, or snowing if the constable has 
arranged to have the tenant's property stored with a 
warehouseman. See id.

74



Writs of Possession, Execution
• The act of denying a tenant access to his home 

prior to the date at which a writ of possession 
may be issued may state a claim for damages. 
Cf. Federal Deposit Insurance Corp. v. White, No. 
13-08-00263-CV, 2011 Tex. App. LEXIS 8344, 
*13-14 (Tex. App. – Corpus Christi Oct. 20, 2011, 
no pet.) (mem. op.) (upholding claim based on 
breach of a settlement agreement giving former 
owner certain time period to remove property 
from home). 
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Fin. 

Nelson H. Mock
(512) 374-2723
nmock@trla.org
Texas RioGrande Legal Aid
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